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tiie etnies , from the Select Committee on Small Business, 
submitted the following 


REPORT 


INTRODUCTION 


The outbreak of the war in Korea in June 1950 brought a multi- 
plicity of problems to American small business. For the second time 
within a decade thousands a small, independent establishments 
throughout the country faced a fight for survival. Small manufac- 
turing plants in particular were » aid hit by the ensuing conversion 
from a peacetime economy to one of mobilization for defense. Cut- 
backs in the production of civilian goods and increasing shortages of 
critical materials threatened many of them with extinction. 

Your committee was keenly aware of the threat to small business 
implicit in the Korean conflict. The lessons of World War IT had not 
been forgotten. It was remembered that 16 percent of America’s 
small businesses failed during the 2 years following Pearl Harbor. 
Their loss to the economy in that great struggle could not be reckoned 
in dollars and cents, but the magnificent record of production estab- 
lished by other small concerns in World War II made it clear to all 
that America needed the ingenuity and the flexibility, the resource- 
fulness and the know-how of its small manufacturing plants. It was 
clear that in time of crisis, America could ill afford the loss of any part 
of this great reserve of productive capacity. 

With the advent of Korea, therefore, your committee resolved to do 
everything in its power to maintain the health and stability of Ameri- 
ica’s small businesses. There were then nearly 4,000,000 independent 
establishments in the United States that could be described as small 
businesses. Approximately 300,000 of these were manufacturing 
concerns. As of June 1950, of course, the impact and duration of the 
new conflict could not be forecast. The committee was determined, 
however, to avoid insofar as possible the failures and dislocations 
that beset small business upon the outbreak of World War II. It was 
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yarticularly concerned lest the productive capacity of small plants 
bs lost at a time when events in Korea and elsewhere in the world 
dictated the need for a reservoir of productive capacity to arm and 
defend America and the rest of the free world. 

The immediate problem was plain, and the solution was apparent. 
Plants engaged in the production of civilian goods would have to curtail 
their output because in many instances the materials that went into 
their civilian products were needed for the greatly expanded defense 
program. At the same time, the defense agencies needed additional 
suppliers. Whereas the Department of Defense spent $5 billion in the 
year ending June 1950, $30 billion was to be spent in the next 12 
months. The solution to the problem of the small manufacturing 
plant faced with cut-backs and material shortages was to educate the 
small manufacturer to producing for the Government in the defense 
effort. 

The committee undertook a threefold program to achieve this ob- 
jective immediately after the outbreak of the war in Korea. It 
prepared and distributed 50,000 copies of the booklet, Selling to Your 
Government. It sponsored small-business clinics which were held in 
74 key cities throughout the country in 1950 and early 1951. The 
clinics enabled upward of some 50,000 small independent businessmen, 
mostly manufacturers, to learn about the procurement aspects of our 
national industrial mobilization. In addition the committee co- 
operated with the Department of Commerce in the revision and the 
extension of the distribution of that agency’s publications relating to 
invitations to bid and contract awards. 

It became apparent to your committee early in 1951, however, that 
although small-business men were amply equipped with the knowledge 
necessary to doing business with the Government, they were not 
getting contracts. Many of them had been forced to a virtual stand- 
still in their civilian production but had been unable to “get their foot 
in the door’’ of the procurement agencies. They had been unable to 
get a start in doing business with the Government, particularly the 
military departments. 

The committee thereupon launched a new attack on the problem. 
Conferences with representatives of the military departments and 
hearings before the committee in the spring of 1951 disclosed a general 
lack of understanding within the Department of Defense with respect 
to the problems and capabilities of small concerns caught in the 
conversion from.a peacetime economy to one of defense mobilization. 
Partly as a result of the efforts of this committee, the Department 
of Defense accelerated its program to give small business its full and 
proper place in the defense effort. One of the most significant devel- 
opments in this direction was the appointment of small-business 
specialists within the three military departments.' They were assigned 
to the principal procurement centers specifically to promote the 
interests of small concerns seeking to do business with the military. 
The announced programs of the Department of Defense made e 
appear that at long last small business was to share equitably 1 
military procurement. 

But then some alarming reports began to reach your committee. 
Slowly at first during the summer of 1951 and then with increasing 





1 Annual reports of the three military departments on the progress of their small-business a for 
the calendar year 1951 showed the Army had appointed 332 small-business specialists, the Navy 57, and 
the Air Force 42. 
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regularity as the months passed by, the committee heard of extreme 
hardships among a great number of small manufacturing concerns 
and of failures in some quarters. One disheartening thread ran 
through most of the reports. Almost without exception, the repre- 
sentatives of the small plants laid their troubles to fixed-price defense 
contracts. They stated that they had been awarded the contracts 
either before or shortly after Korea and that they had been caught 
in the web of rising prices and scarce materials. The result for all 
of them was severe financial loss. In some instances the end was 
bankruptey. All of them had accepted the contracts in good faith, 
having figured their costs and submitted their bids in what was then 
considered to be a relatively stable market. But in the words of 
one loser, Korea ‘‘knocked our cost-accounting system into a cocked 
hat.’”’ Having accepted the fixed-price contract the manufacturer had 
to complete it. His one alternative was to default and let the Gov- 
ernment sue him for the added cost of completion by another 
contractor. Either alternative was costly and often ruinous. 

Some of the manufacturers said that they had not taken their 
troubles to the procurement officials because they were afraid that 
they would thereby be cut off from future contracts. They feared 
that the contracting officers would conclude that their difficulties 
were the result of improvident bidding or inefficient production or 
lack of know-how. Other manufacturers said that they had appealed 
to the military departments for relief on their defense contracts. The 
result was the same in almost every case—no relief. 

Your committee was aware of the fact that for several months fol- 
lowing the outbreak of the Korean war there was no legal basis for 
granting relief to contractors suffering losses under fixed price con- 
tracts. It also knew, however, that under Public Law 921 of the 
Eighty-first Congress, approved on January 12, 1951, authority was 
extended to the De partment of Defense to amend fixed- -pr ice contracts. 
A specific purpose of the act was to avert hardships. The committee 
was, therefore, at a loss to understand why so many small manufac- 
turing concerns were being allowed to suffer severe financial losses 
and why some of them were going bankrupt under the yoke of fixed- 
price contracts. 

Congress had in several instances manifested its intent that small 
business should play a full part in the defense program. Even before 
Korea, Congress incorporated provisions to this effect in the Armed 
Services Procurement Act of 1947? and the Selective Service Act of 
1948.5 The Defense Production Act of 1950 * stated: 

It is the sense of the Congress that small-business enterprises be encouraged to 

make the greatest possible contribution to achieve the objectives of this act. 
And under the 1951 amendments to the Defense Production Act of 
1950, which were cosponsored by the chairman of your committee, the 
Small Defense Plants Administration was set up by Congress in order 
to implement this intent.° 

The heads of the executive agencies most directly concerned with 
the defense effort had likewise expressed an intent to foster and 
encourage the participation of small business in the mobilization 

262 Stat. 21, see. 2 (b). 

3 Public Law 774, 80th Cong.; 62 Stat. 625-626; 50 U. S. C., App. 468, sec. 18 (a). 


4 Sec. 701 (a), Public Law 774, 81st Cong., 2d sess.; 64 Stat. 798. 
§ See. 110, Defense Production Act Amendments of 1951; Public Law 96, 82d Cong., Ist sess. 
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program. In a memorandum of December 20, 1950, transmitting 
the Attorney General’s report of December 7, 1950, to the depart- 
ments and agencies charged with responsibilities under the Defense 
Production Act of 1950, the President said in part: 


While our paramount goal must be to strengthen the national defense both 
rapidly and effectively, we have also a responsibility to protect and preserve 
competitive enterprise in the structure of our economy. It is most important, 
as I indicated in my memorandum of September 28, that we should avoid, inscfar 
as possible, measures which may impair the vigor of free competitive enterprise 
by suppressing competition, creating or strengthening monopolies, injuring small 
business, or otherwise promoting undue concentration. 


On April 5, 1951, the Secretary of Defense issued a directive which 
was stated to be designed “to effectuate more positive aid to small 
business and thereby insure a broader industrial base for subsequent 
procurement.”? On April 30, 1951, the Attorney General made the 
following observations based upon a survey of Government procure- 
ment since the outbreak of hostilities in Korea: 


In the absence of spreading Government contracting over as wide an area as 
possible, the Nation’s economy faces erosion by the continuing loss of small 
firms which do not participate in the defense effort either by way of producing 
for military requirements or for essential civilian needs. Such erosion is danger- 
ous regardless of how lightly it touches the economy. If continued, the con- 
centration of economic power resulting from the channeling of Government 
contracts into the hands of the few may well eliminate a large part of our small 
manufacturing business, and when more normal times return there will be no 
incentive to reestablish such enterprises. 

Central procurement planning and production scheduling meet the problem of 
broadening the base of Government procurement at its source. Once the needs 
of the Nation in this time of peril are fully evaluated, the necessity of central 
procurement planning becomes inevitable. In this essential concept, it becomes 
apparent that small enterprise is not to be subsidized or given charitable assist- 
ance; small business is sought out because it is a necessary part of the Nation’s 
industrial machine and must be preserved as an essential asset for total war and 
the peace that will come. The weapon of production is both the Nation’s 
greatest sword and its greatest shield. This asset of our economy must not be 
dissipated. 

Our ultimate defense production needs are such that a prime consideration 
must be the. preservation of all segments of our business economy, including 
those enterprises which have come into being since the beginning of World War 
Il. The problem in this emergency is first one of preserving and marshaling 
what we have, then of determining accurately what we shall need and planning 
with wisdom how we shall secure such needs. We must not be wasteful either 
of our production facilities and materials or the time afforded us during this 
period of accelerating mobilization. 

Only by the maximum utilization of the facilities which the Nation now has 
and the judicious expansion of those facilities, together with the logical erection 
of new facilities, will it be possible to produce the goods and materials required 
by the defense effort and at the same time reduce Government controls to a 
minimum. 


On January 8, 1952, Defense Production Administrator Manly 
Fleischmann certified 3,100 business firms as eligible to receive 
special contract assistance. In releasing the names of the firms Mr. 
Fleischmann said: 

The importance of preserving these firms as necessary elements in our civilian 
economy, the wisdom of holding their facilities in reserve for such eventualities 
as may require full mobilization, and the potentialities of the facilities of these 
plants to expedite the defense production program require special attention. 

In the face of these pronouncements, your committee was perplexed 
by the continuing reports of serious financial hardship and bankruptcy 
among small manufacturing plants. It was particularly disturbed 
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since it was felt that Public Law 921 of the Eighty-first Congress had 
granted full authority to the military to amend fixed-price contracts. 
It had been assumed that the law provided all the legal authority 
necessary to grant relief in cases such as those coming to the attention 
of the committee. The committee therefore voted in executive 
session on January 24, 1952, to launch a detailed inquiry into the 
administration of Public Law 921 to determine if in fact it was being 
implemented as intended by Congress. The task was assigned to 
the Subcommittee on Mobilization and Procurement, and public 
hearings on the matter were held on February 13 and 14, 1952. 


Tue Leaisuative History or Pusiic Law 921, E1eury-Frirst 
CONGRESS 


Before considering some of the cases that came to the attention of 
your committee, it is essential that one have a thorough understand- 
ing of the import and effect of Public Law 921, Eighty-first Congress. 
The law itself is largely procedural.® Its principal effect is to amend 
and extend title Il of the First War Powers Act of 1941.7 Title Il 
in turn gives the President the power to authorize any department or 
agency of the Government exercising functions in connection with 
the national defense, to amend or modify contracts. Thus, the 
importance of Public Law 921 lies in the fact that it set in motion other 
legislation which resulted in the granting of authority to the Depart- 
ment of Defense and other agencies to amend fixed-price contracts. 
It therefore follows that in order to grasp the full significance of Public 
Law 921, one must know not only the provisions of that law but also 
the provisions of the collateral legislation, including the implementing 
Executive order and the regulations issued thereunder. 





§ Following is the text of Public Law 921, 8lst Cong.: 


“AN ACT To amend and extend title IT of the First War Powers Act, 1941 


‘* Re it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, 
That section 201 of the First War Powers Act, 1941 (55 Stat. 838) is hereby amended by striking out the words 
“the prosecution of the war effort’’ and the words “‘the prosecution of the war’’, appearing in such section, 
ind inserting in lieu of each stricken provision the words “the national defense’’; and such section 201 is 
further amerdd by striking out the period at the end thereof and inserting in lieu thereof a colon and the 
following: ‘‘ Provided further, That all contracts entered into, amended, or modified pursuant to authority 
contained in this section shall includ» a clause to the effect that the Comptroller General of the United States 
or any of his duly authorized representatives shall have access to and the right to examine any pertinent 
books, documents, papers, and records of the contractor or any of his subcontractors engaged in the per- 
formance of ard involving transactions related to such contracts or subcontracts.” 

“Sec. 2. Title IL of such Act, as amended, shall remain in force during the national emergency proclaimed 
by the President December 16, 1950, or until such earlier time as the Congress by concurrent resolution or 
the President may designate, but in no event beyond June 30, 1952 

“Sec. 3. Nothing in this Act shall prejudice anything heretofore done under the said title 11 of the First 
W ir Powers Act, 1941, or the continuance in force of any action heretofore taken thereunder 

‘‘Approved January 12, 1951.” 

7 Following is the text of title IT of the First War Powers Act, 1941, 50 U. S. Code App. sec. 611, as amended 
by Public Law 921, Sist Cong 

“TITLE I—CONTRACTS 


“Sec. 201. The President may authorize any department or agency of the Government exercising func- 
tions in connection with the national defense, in accordance with regulations prescribed by the President 
for the protection of the interest of the Government, to enter into contracts and into amendments or modi- 
fications of contracts heretofore or hereafter made and to make advance, progress and other payments 
thereon, withort regard to the provisions of law relating to the making, performance, amendment or modi- 
fication of contracts whenever he deems that such action would facilitate the national defense: Provided: 
That nothing herein shall be constrved to avthorize the use of the cost-plys-a-percentage-of-cost system of 
contracting: Provided further, That nothing herein shal! be constrved to authorize any contracts in violation 
of existing law relating to iimitation of profits: Prorided further, That all acts under the avthority of this 
section shall be made a matter of public record under regulations prescribed by the President and when 
deemed by him not to be incompatible with the public interest; Provided further, That all contracts entered 
into, amended, or modified pursuant to authority contained in this section shall include a clavse to the 
effect that the Comrtroller General of the United States or any of his duly authorized representatives 
shall have access to and the right to examine any pertinent books, documents, papers, and records of the 
contractor or any of his subcontractors engaged in the performance of and involving transactions related 
to such contracts or subcontracts.” 
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Even with the statute itself and the implementing legislation at 
hand, however, there may be disagreement as to its meaning or intent. 
In the light of the experiences of some of the small manufacturing 
concerns which have sought and been denied relief by the military 
under Public Law 921, it might reasonably be argued either that the 
intent of the law is not clear or that the apparent intent is not being 
carried into effect by the military agencies. In such a situation one 
must turn first to the legislative history of the enactment in order to 
spell out the intent of Congress in approving the legislation. Testi- 
mony of witnesses at committee hearings, reports of the committees 
recommending the legislation and congressional debate on the bills, 
are all a part of the legislative history. When one reviews these sources 
on Public Law 921, the results are particularly persuasive. 

On December 16, 1950, the President issued a proclamation which 
declared the existence of a national emergency.’ Two days later he 
addressed identical letters to the Senate ® and House in which he 
asked for certain emergency legislation. The President pointed out 
that the defense effort then being undertaken to meet the critical 
world situation would call for the use of emergency powers. He asked 
for immediate legislation along the lines of titles I and II of the First 
War Powers Act, 1941. Title I dealt with reorganization of the 
executive branch. Title I], the law with which we are concerned, 
dealt with amendment of contracts. In spelling out the need for the 
power to amend contracts the President said that the purpose of the 
legislation would be “to avoid undue delays in production and to keep 
suppliers in business on Government work.” He referred to the fact 
that some Government suppliers were facing “possible bankruptcy 
because fixed prices in their Government contracts are entirely 
inadequate to meet rising costs.”” He added that in these and other 
cases contract adjustments were “needed to speed defense procure- 
ment.” By these words the President explained the need for the 
requested legislation and the purposes for whic Ws it would be used. 

The Senate acted quickly. On December 19,.1950, Senator Mc- 
Clellan, Chairman of the Senate Expenditures Committee, introduced 
in the Senate a bill ' to amend title IT of the First War Powers Act, 
1941, as requested by the President. The next day, December 20, 
the Expenditures eee held hearings on the bill. Mr. Archi- 
bald S. Alexander, Under Secretary of the Army, appeared before 
the committee on behalf of the Department of Defense to request 
that title II of the First War Powers Act be put back into effect. 
Mr. Alexander stated that extension of title II powers would permit: 
(1) Amendment or modification of contracts without additional con- 
sideration, (2) indemnity of contractors by the Government in certain 
extra-hazardous contracts, (3) delegation by the Under Secretary of 
the power to authorize advance payments, and (4) waiver of bond 
requirements under certain construction contracts. Mr. Alexander 
placed particular emphasis on the need for the power to amend con- 
tracts without consideration. From the record: 

Mr. ALEXANDER. The reason why we feel that it is urgent that we get this 
legislation, if we can, now rather than 3 weeks from now, is that we have in the 


Army alone 45 instances of contractors, almost exclusively small business, who 
made fixed price contracts with us in May or April or earlier, and due to the 
#15 F. R, 9029, 


* See appendix A for the full text of the President’s letter to the President of the Senate. 
10S, 4266, 8ist Cong., 2d sess. 
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rise of costs, they cannot possibly carry out those contracts without going bank- 
rupt. 

‘he CHarRMAN. In how many cases, how many instances? 

Mr. ALEXANDER. We have 45 such cases within the Department of the Army 
alone, and I should like to state, sir, that none of those, of course, were solicited, 
These are people who have written in and asked of their own accord whether in 
the light of the circumstances, they cannot have a new contract, and we have 
been advised that we have no legal power at present to make a new contract 
in those conditions. 

The CuarrMan. In other words, you have no power to afford them any relief 
if they have made a definite contract with the Government. 

Mr. ALEXANDER. That is right. 

The Cuarrman. And now they find that the cost of production, raw materials, 
labor, and/or other factors has increased the cost to where they cannot perform 
without substantial loss. You have no power now to grant relief and thus revise 
their contracts so as to enable them to perform? 

Mr. ALEXANDER. That is correct, sir. 

The CuarrMan. Is that the power that you seek? Primarily that is the pur- 
pose of this legislation, is it not? 

Mr. ALEXANDER. That is the most urgent reason for it; ves, sir. 

Later, in answer to a question from the chairman as to whether 
delay by Congress in approving the requested legislation might mate- 
rially retard progress in the war effort and in the rearmament pro- 
gram, Mr. Alexander said: 

I believe we would very seriously prejudice it. I think we would lose probably 
half at least the small contractors of 45 in number who have already applied to 
us. Ido not think they can last 3 weeks. If we lose them as suppliers our posi- 
tion will be definitely worsened. 

On the same day, December 20, Senator McClellan submitted a 
report for the Expenditures Committee on the bill recommending 
extension of title Il powers." The report recommended passage of 
the bill with the proviso that title Il powers not remain in force 
beyond June 30, 1952. In summarizing the testimony of the repre- 
sentatives of the Department of Defense heard by the committee, the 
report referred to the 45 distress contracts mentioned by Mr. Alexander 
and then added: 

The main objective (in requesting approval of the legislation) was explained to 
be not to prevent losses on Government contracts because of increased costs 
except in extreme hardship cases, but to afford relief to small business firms who 
might otherwise be prevented from completing deliveries on such contracts because 
of increased costs. 

The Committee on Expenditures, which had the major responsi- 
bility in the Senate for studying the legislation and making recom- 
mendations on it, thus recorded its understanding of the intent of the 
bill. On December 21 the Senate passed the bill without debate and 
referred it to the House. 

Meanwhile, the House had also taken action on the President’s 
request for extension of emergency powers. On December 20, 1950, 
Congressman Celler, chairman of the House Judiciary Committee, 
submitted a report? for the Judiciary Committee recommending 
passage of a bill '* proposing extension of titles I, II], and IV of the 
First War Powers Act, 1941. The report stated in part: 

The amendments to title II of the First War Powers Act, 1941, are required 
to meet a very definite and a very grave need. Title II in that act contains 
emergency contracting provisions in effect during World War II. While the 
authority to let contracts through negotiation can now be exercised because of 


1S, Rent. 2686, 8ist Cong., 2d sess. 
12 Hf. Rept. 3227, Sist Cong., 2d sess. 
13H. R. 9932, 8ist Cong., 2d sess. 
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the declaration of a national emergency, there is considerable reason to believe 
that specifically stated authority is needed for modifying the contracts after they 
have been entered into. Unless such clarification is made, there will inevitably 
arise great difficulties to the detriment of our mobilization program, and hard- 
ships will be worked upon contractors, large and small, supplying matériel to 
the Government. Modification in many existing contracts is necessary to avoid 
delays in production, and, in many instances, to prevent possible bankruptcy 
faced by some Government suppliers because the fixed prices are now completely 
out of line with rising costs. Unless authority for modifying contracts is granted, 
these firms will have to stop production. The Government, likewise, faces 
problems in indemnification for contractors engaged in dangerous work for the 
military services, which problems cannot be resolved without the authority 
asked for in this bill. 


On January 1, 1951, after receiving the Senate bill, Congressman 
Celler asked for its consideration in the House. The debate ' which 
took place on the Senate bill in the House on January | and 2, 1951, is 
particularly illuminating as to the intent of Congress in approving 
the legislation. Following are some excerpts from the debate: 


Mr. Ricu. Reserving the right to object, Mr. Speaker, I would like to know 
what this bill does. 
* * * * * a: * 


Mr. Ce.uer. For example, it permits contractors who are facing bankruptcy 
because of the high cost of commodities that go into armaments and Armed Force 
procurements, to appeal to the armed services for changes in the contracts, upping 
the prices so that supplies to the armed services can be continuous. 

There is presently involved about $40,000,000, affecting some 46 Army con- 
tractors who now hold contracts which they cannot fulfill. * * * If these 
contractors are forced to the wall, the armed services in many instances may be 
permanently precluded from getting certain supplies. The source might be dried 
up. 

* * of *~ * * * 

Mr. Futron. * * * May I ask the gentleman, when the question comes 
up of contracts like that, and the people are nevertheless doing a good job and 
trying to make deliveries under very detrimental circumstances, are they likewise 
intended to be taken care of by the favorable exercise of the discretion vested in 
the respective defense departments by this bill? 

Mr. CeuiEer. If they have acted in good faith and if the conditions that brought 
about this situation were beyond their control they could be afforded relief. 

* * * * * * * 


Mr. Fu.ron. Under this legislation, might I ask the gentleman from New York, 
is the discretion in the various departments of defense, such as the Army, the 
Navy, and the Air Force a broad discretion? 

Mr. Ce.uer. It is. 

Mr. Futron. Responsibility and discretion for relief resting right in each of 
those Departments, and that discretion is not a narrow one? 

Mr. CeELuER. It is a broad discretion, and I do not see how you can make it 
otherwise under present conditions. 

* * + * * . * 

Mr. Futron. Where there is a contractor who is trying to cooperate with the 
particular defense department even to go so far as to say, ‘‘Well, if you can get the 
particular material or steel delivered elsewhere and to a subcontractor, I will just 
stand aside,”’ and he can show a severe loss, that kind of a case would still be under 
this hardship provision, would it not? 

Mr. Ceuuer. I think it would. It would be entirely in the discretion of the 
procurement agency, the armed services, the Army, the Navy, the Air Force, and 
SO On. 

Mr. Furron. And the cooperation of a particular contractor in doing what the 
particular defense department wanted them to do to assist the defense effort 
should not be held against him when the final judgment comes up on whether they 
are under this bill or not for relief. 

Mr. Ce.uer. I am in accord with the gentleman’s observation. 


1496 Congressional Record 17042-17046, 17122-17127. 
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The remarks of the majority leader, Representative McCormack of 
Massachusetts, were especially significant: 


Mr. McCormack. The purpose of this bill is to try to bring practical justice to 
a number of business concerns throughout the country. We may disagree on this 
or that piece of legislation, but I think all of us are in agreement that we do not 
want to bring about any kind of unintentional injustice. This is a matter of 
vital concern to a number of what might be termed the smaller or independent 
business activities, corporations, or partnerships throughout the country, who in 
good faith made contracts. I am able to look ahead and see the tremendous 
impact of prices on these concerns. They will be forced into bankruptcy unless 
something is done. They are entitled to this relief. * * * 

Mr. Ceuver. I am also informed by the Department of the Army that most 
of these contractors are small businesses. I am sure we all want to lend a helping 
hand to small business. We want to keep them in a position where we can con- 
tinue our competitive economy where they can continue to aid our defense effort. 

Mr. McCormack. May I suggest that it is not a question of lending a hand, 
it is a question of practical justice under the circumstances. That is what 
attracts me. I know the gentleman used the phrase “lend a helping hand”’ in 
the same sense. 

Mr. Ceuier. Indeed I did, 

* * * * * * * 

Mr. Reep of New York. Just for clarification, may I ask this: If a company 
makes inordinate profits, then it would be renegotiated down. On the other 
hand, if because of the increase in wages and materials costs and the scarcity 
of goods, and all that, the contract price should be raised, then these contracts 
can be renegotiated up in order to work out justice; is not that right? 

Mr. CELLER. That is correct. 

* * * * * * * 


Mr. Hatieck. Mr. Speaker, I intend to support this legislation as it has been 
now presented. I think it is needed in the public interest, in the interest of the 
security of the country, and in the interest of fair dealing for our citizens 
who will be involved in the operation of the legislation after it becomes 
effective. * * * 

* * * * * * * 

Mr. Ricw of Pennsylvania. * * * Now let us look at this legislation, 
What does it mean? If a contractor, a businessman in this country, goes out 
and takes a contract to furnish the Government with supplies, he is supposed to 
be enough of a businessman when he gets such a contract, to cover himself with 
the necessary raw materials to fulfill that contract and to furnish the Federal 
Government with the material on which he is bidding. That is only good, com- 
mon, ordinary, everyday horse sense and justice. It means that a businessman 
who does that knows what is good sound business. But what are you doing 
in this legislation? You are bailing out a few poor businessmen in this country 
who were dumb enough to bid on a Government contract and then foolish enough 
not to cover themselves with the necessary supplies to furnish the Government 
with that material. I think that is bad business in any man’s language, and 
I do not care whose business it is, where the business is located or in what sec- 
tion of the country. * * * 


It is interesting to note that even in opposing the bill, Representative 
Reed recognized the purpose of the legislation. The debate continued: 


Mr. Puitprxn. * * * Many concerns will be faced with bankruptev if this 
measure is not enacted. That would be unjust, inequitable, and, from the 
Government standpoint, unconscionable. But the primary effect of this bill is 
to insure the flow of goods and supplies to the Armed Forces—clothing, shoes, 
overcoats; ves, and weapons, devices and other instruments of war which are 
vitally needed. 

* * * * * * * 


Mr. Javits. * * * The reason the argument of the gentleman from Penn- 
sylvania on this point is not, in my humble view, valid is that if we make every 
manufacturer in the private economy on which we are going to depend for produc- 
tion do what he says should be done we would be defeating our own purpose. 
Let us remember that depending upon our private economy for production and 
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having the private economy successfully deliver is one of the key points we are 
going to use to defeat communism ideologically as well. If our private economy 
an outproduce the Soviet economy—as I am convinced it will continve to do by 
an enormous margin—this is a demonstration to the people of the world that our 
private economy is a lot more sound and more beneficial to them than a Commu- 
nist economy. 

If we were to follow the view of the gentleman from Pennsylvania to its logical 
conclusion, we would be asking the businessman to get the maximum price out of 
the Government because he would have to take all of the risk in a very volatile 
situation. What we are trying to do by this bill is to temper the private economie 
system—the relationship between competitors and the buying needs of Govern- 
ment—by giving some relief when relief is needed so that the businessman does 
not have to feel in this emergency mobilization situation that he has to get the 
maximum nickel out of the Government to take care of every conceivable contin- 
gency as to the price of his raw materials or other increases in cost. That is a 
salutary measure in trying to save money during this great mobilization effort. 

Following completion of debate iv the House on January 2, 1951, 
Congressman Celler moved for passage of the Senate bill. The House 
passed the bill, and it became Public Law 921 of the Eighty-first 
Congress upon approval on January 12, 1951. 

On February 2, 1951, the President issued Executive Order 10210 © 
implementing Public Law 921. In his preface to the order the Presi- 
dent stated that he was issuing it “‘deeming that such action will 
facilitate the national defense * * *.” (Italics added.) It is 
important to note the wording of paragraph 4 of part I of the order 
since this is the paragraph that spells out the grant of authority to the 
Department of Defense and fixes the limit on the exercise of that 
authority. The authority is an extremely broad one. 

On February 21, 1951, the Deputy Secretary of Defense approved a 
regulation ' designed to impleme nt Executive Order 10210. ‘The regu- 
lation recognized the extremely broad grant of authority contained in 
title Il and Executive Order 10210. It referred to the authority as 
“an extraordinary one’ and cautioned that its exercise “must be 
carefully administered.” 

In setting forth the standards which would govern the exercise of 
authority under the Executive order, the regulation stated that the 
granting of relief would have to be based on a finding that “the 
national defense will be facilitated thereby.’ These words were of 
course a restatement of the standards set forth both in title II of the 
First War Powers Act, 1941, as amended, and in Executive Order 
10210. But in an example of the type of case wherein relief might be 
granted the regulation stated: 


a. Amendments without consideration 

(1) Where an actual or threatened loss on a defense contract, however caused, 
will impair the productive ability of a contractor whose continued operation as a 
source of supply is found to be essential to the national defense, the contract will 
generally be equitably adjusted to the extent necessary to avoid such impairment 
of the contractor’s productive ability. [Italics added.] 

The word “essential’’ appearing in the example proved to be the 
insurmountable obstacle to numerous contractors who subsequently 
applied for relief under Public Law 921. <A separate Navy Depart- 
ment regulation issued on April 18, 1951, stated in part that requests 
for amendments of contracts without consideration were to be ac- 
companied by ‘‘a showing as to the essentiality of the contractor to 


) 


the national defense * * *,” It isinteresting to note that another 





15 See appendix B for the full text of Executive Order 10210. 
16 See appendix C for complete text of the regulation. 
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Navy Department regulation issued on December 27, 1951, referred 
to the quoted portion of the April 18 regulation and added: 

It is not intended that a showing as to essentiality must be made in every 
instance before a case can be referred to the Board. Requests for amendments 
without consideration may be referred to the Board, even without an affirmative 
showing as to essentiality, where the procuring activity believes, and submits 
supporting evidence thereof, that other factors are present in a particular case 
which would support a finding that the national defense will be facilitated by the 
granting of the amendment without consideration. 


Regulations issued separately by the Army and the Air Force to 
implement the joint regulation of February 21, 1951, do not contain 
any indication of a similar deviation from the requirement as to 
essentiality. 


HEARINGS ON THE ADMINISTRATION OF PusLic Law 921 


Inquiries conducted by the subcommittee and a close study of the 
law and the regulations issued by the Department of Defense made 
it appear that the military was not carrying out either the spirit or 
the letter of the law. The inquiries disclosed a great many cases of 
small manufacturers who through no fault of their own had suffered 
heavy losses under fixed-price military contracts, and in the opinion 
of the subcommittee several appeared to qualify for relief under 
Public Law 921. In a number of cases applications for relief under 
the law had been denied by the military. In other casesthe small 
manufacturers stated that they had not asked specifically for relief 
under Public Law 921, because they had not been aware of the law, 
despite the fact that they had been seeking relief on fixed-price 
contracts from procurement officials following the enactment of 
Public Law 921. It appeared that procurement personnel were not 
even advising contractors of the possibility of obtaining relief under 
Publie Law 921. 

In its efforts to resolve the many questions relating to the admin- 
istration of the law, the subcommittee examined five cases at public 
hearings on February 13 and 14, 1952. The five cases were selected 
as representative of a wide range of varying situations. Three of the 
cases involved Army Quartermaster contracts and two involved Navy 
Ordnance contracts. Representatives of the Army and Navy testi- 
fied on the second day with reference to their policies under Public 
Law 921 and Executive Order 10210. 


TESTIMONY OF SMALL MANUFACTURERS 


1. American Awning & Canvas Co. 

Robert G. Noone, president of the American Awning & Canvas 
Co. of Springfield, Mass., testified that he established his company 
in 1939. His first shop was in the basement of his home. Today 
he occupies a modern plant and employs 159 people. The company 
specializes in the manufacture of a wide variety of canvas products 
including awnings, tents, tarpaulins and drapery fabries. During 
World War II the company produced a total of 117 different items 
for various branches of the military. All contracts were completed 


satisfactorily and the company received several commendations for 
its work. 
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On March 13, 1950, the New York Quartermaster Purchasing 

Office awarded the company a contract for the manufacture of 
5,000 field packs. <A second contract for 200,000 additional units 

of the same item was awarded to the company on June 23, 1950. 
Both contracts were awarded under the formal, advertised bidding 
procedure. The dollar value of the two contracts was $210,000. 

In bidding on the contracts Mr. Noone had based his estimates 
on prices then being quoted by his regular suppliers. In accordance 
with the usual practice in the trade, he did not attempt to enter into 
firm contracts for supplies until he had been awarded the contracts. 
By that time, Korea was upon us and prices had begun to rise. Hard- 
ware which he needed for the packs went from 12. 75 cents a set to as 
high as 26.5 cents. Thread went from $1.53 to $2.77 a pound. His 
labor costs rose from 90 cents to $1.35 an hour. In addition he was 
plagued with delays in delivery of materials, including material which 
the Government was to furnish for completion of the units. 

The company was hard pressed to complete the contracts. In 
order to buy the necessary materials Mr. Noone had to extend his 
credit to the limit. He testified that he mortgaged his home and 
everything he owned “except the family” in order to finish the job. 
The first contract was completed on October 4, 1950, and the second 
was completed ahead of schedule on April 2, 1951. But Mr. Noone 
and the American Awning & Canvas Co. lost $154,000 in the venture. 
This, Mr. Noone testified, was actual out-of-pocket loss without 
regard to any profits. 

During the fall of 1950 while the company was laboring to solve 
its problems, the Quartermaster selected American Awning & Canvas 
Co. as a model plant. Its method of manufacture was studied by 
representatives of the Quartermaster and data gathered at the plant 
was distributed to other suppliers. At the request of the Quarter- 
master, Mr. Noone sent some of his key personnel, partly at his own 
expense, to plants in other parts of the country to teach others how to 
make items for the Quartermaster. 

On May 10, 1951, Mr. Noone applied to the Quartermaster for 
relief under Public Law 921. On December 20, 1951, he was advised 
by the Quartermaster that he did not qualify for relief under the law 
since there were other suppliers available and therefore he was not 
essential to the defense effort. In the words of Mr. Noone, ‘They 
kept throwing that word ‘essential’ at me everywhere I went.’’ He 
found he was no longer “essential’’ because he had patriotically in- 
structed others how to do what he had been doing so well. 

Mr. Noone testified that he has been unsuccessful in recent months 
in his attempts to get additional contracts. He stated that as a result 
of his difficulties on the two Quartermaster contracts his credit has 
been severely restricted. He cannot get additional capital and his 
creditors are threatening to foreclose. In order to make up losses and 
settle debts incurred on the Quartermaster contracts he must bid high 
enough to make some profit and to be certain that he does not incur 
additional losses. Under conditions prevailing in the textile field 
today, he must bid against other contractors who are taking a calcu- 
lated loss just to keep their own plants going. He finds that some of 
the contracts on which he bids are going to the companies which he 
assisted in getting started in the canvas products field. 
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As of February 13, 1952, the company was completing work on its 
last contract. Unless other contracts were forthcoming the company 
was destined to close ye doors and put 159 people out of work. The 
company itself, with a -vyear record of growth and successful pro- 
duction, faced certain Bee v. If the Quartermaster fails to give 
relief in this case he will have flagrantly violated the spirit and the 
letter of Public Law 921. 

Masterfreeze Corp. 

Edward Anderson, president of the Masterfreeze Corp. of Sister 
Bay, Wis., testified that his company was founded in 1936. The 
company manufactures several types of refrigerating equipment, 
including home food freezers, walk-in refrigerators and milk coolers 
It is the only manufacturing plant in Sister Bay and the neighboring 
area. Sister Bay has a population of 500, and normally the company 
employs around 200 people. 

On June 20, 1950 Masterfreeze was awarded two contracts as the 
low bidder on a Quartermaster procurement for 386 prefabricated 
walk-in refrigerators. The two contracts were valued at $601,788 

As in the Springfield case, Masterfreeze was caught immediat 
by price increases and scarcity of materials. The original specifica- 
tions called for steel. With the advent of Korea steel became a very 


scarce item. With the consent of the Quartermaster, Masterf 


ireeZe 
decided to substitute aluminum. And then aluminum became scare 
Deliveries on aluminum and other materials were delaved repeatedh 
and prices continued to rise. The result was that as of March 12, 
1951, Masterfreeze had lost $81,000 on the contracts. This did not 
include any profit or reasonable officers’ salaries. Computing thei 
loss on their original estimates, Masterfreeze was out $126,000. 
They had run out of ¢ apital and their suppliers had refused to advane 
additional material. 

Masterfreeze filed an application for relief under Public Law 92! 
at the Chicago Quartermaster Office on March 12, 1951. M 
Anderson testified that representatives of the Quartermaster assure 
him on that we that if he could get cat financing and finisl 
the contract by April 15, he would be allowed an $81,000 increase 


over the contract price. According to Mr. Anderson the Quarter- 
master representative gave the same assurance to a banker at 
geon Bay, Wis., on March 12. On the strength of this assurance 
banker advanced an additional $70,000 to the firm and their supp] 
agreed to furnish necessary material. Masterfreeze e 
contracts on April 7, 1951. 

On April 15, according to Mr. Anderson, the contracting officer of 
the Quartermaster at Chicago advised the corporation that $81,000 
would be allowed on the contracts. On June 8, 1951, in response to 
an inquiry from Masterfreeze, the Chicago Quartermaster said the 
application for relief under Public Law 921 had been denied because 
there were other companies which could supply the Quartermaster’s 
needs for refrigerators. 

Mr. Anderson submitted to the subcommittee a table showing 
prices paid by the Quartermaster on contracts for refrigerators let 
during late 1950. (See table A.) The data indicated that the 
Quartermaster purchased these refrigerators, all of the type manu- 
factured by Masterfreeze, at prices averaging 24 percent over the 
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price paid to Masterfreeze on its contracts, Mr. Anderson observed 
that had the Quartermaster allowed Masterfreeze’s ful] claim of 
$126,000, he would stil] have been paying $18,000 less than he was 
paying for comparable items in the fall of 1950. 

Due to the difficulties encountered on the Quartermaster contracts, 
Masterfreeze was compelled to file a petition for reorganization under 
chapter 10 of the Bankruptey Act on August 3, 1951. As of February 
13, 1952, there were just six people working in the plant and the 
receivers were awaiting the outcome of the Masterfreeze appeal under 
Public Law 921 before foreclosing. Thus was presented another clear 
case of extreme hardship, a type of case which Public Law 921 was to 
correct. 

3. Spainhour Furniturs Co. ; 

Walter J. Spainhour. president of the Spainhour Furniture Co. 
of Lenoir, N. C., testified that he had been in the business of manu- 
facturing furniture for more than 20 vears and that he had established 
his own business in 1942. He stated that the company employs 152 
people at the present time. 

In July 1949, Spainhour was awarded a contract to manufacture 
4,895 wood desks for the Army. The contract wes let by the Chicago 
Quartermaster Purchasing Office after formal advertised bidding, 
Spainhour contracted to build the desks at $37.74 each. Shortly 
after Spainhour received the award, Congress enacted legislation 
increasing the minimum wage rate from 40 to 75 cents an hour. 
Some of Spainhour’s suppliers had to increase their wages to comply 
with the new law. There was an immediate increase in the price of 
the wood Spainhour was to use in making the desks. When the 
company had completed 1.875 desks, they found that they had already 
lost. $34,212 as a result of the increase in the price of wood. Their 
capital and credit were exhausted, and they found themselves unable 
to complete the contract without some financial relief from the Army. 

Mr. Spainhour stated that he appealed to the Chicago Quarter- 
master for relief under a clause of the contract which stated in effect 
that any action by the Federal Government which would increase 
taxes or other charges on materials going into Government contracts 
would warrant an adjustment in the contract price to compensate 
the contractor for losses suffered thereby. Basing his appeal on this 
clause of the contract, Mr. Spainhour offered to furnish the remaining 
desks at $55.87 each. According to Mr, Spainhour, representatives 
of the Quartermaster maintained that the clause on Which Mr. 
Spainhour based _ his request for relief referred only to taxes and 
therefore did not cover Mr. Spainhour’s problem. He was therefore 
forced to suspend work on the contract because his company lacked 
the funds hecessary to buy additional materials. The Army sub- 
sequently purchased the desks from other manufacturers at $64.08 
each. In December 1951 the company was notified that the Gov- 
ernment was filing a claim against Spainhour in the amount of 
$119,405.21. Of this amount $79,546.80 represented the additional 
price paid by the Quartermaster to the manufacturer who furnished 
the remainder of the desks. Spainhour had asked for a total increase 
of $54,752.60 to complete the contract. The balance of the claim 
filed by the Government was for liquidated damages. 

When asked if he had applied for relief on this contract under 
Public Law 921, Mr. Spainhour stated that he had not applied 
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because he did not know that such a law had been passed. He testified, 
however, that he had been negotiating with the Quartermaster for 
relief after approval of.the law in January 1951. He stated that if the 
Government pressed its claim against him, the Spainhour Furniture 
Co. would be forced into bankruptcy. 

t. Michigan Production Engineering Co. 

Ralph Schwarz, president of the Michigan Production Engineer- 
ing Co., said that his company was established in 1945. It is a job 
machine shop which also handles light-metal fabricating. There are 
now 40 people employed in the plant. 

On April 8, 1950, the company was awarded a Navy Ordnance 
contract to manufacture 6,000 rocket containers at $54.14 each. 
Aluminum was the most important item going into the containers. 
The company had a firm contract with its aluminum supplier who 
guaranteed a fixed price on the material for 6 months. But in the 
6 months following receipt of the contract, the company received only 
| month’s supply of aluminum. The price of aluminum then rose 
along with prices of nearly all other material and labor going into 
the container. Ultimately it was costing the company $70.10 to 
produce each container. As of the end of November 1951, the com- 
pany had lost $44,000 on the contract and estimated that its total loss 
would be around $99,000 when the contract was completed in July 
1952. 

Due to the difficulties encountered on the Navy contract, the 
company found itself in a precarious financial position. With its 
capital depleted, it was hard pressed to obtain funds with which to 
buy necessary materials. The banks refused further credit. Mr. 
Schwarz had to obtain an RFC loan of $40,000 in order to proceed 
with the contract. 

Mr. Schwarz stated that he discussed his problem with the Navy, 
and in June 1951 was awarded another contract for 1,600 additional 
units at $75.31 each. He estimated that his profit on the second 
contract would be approximately $13,000, leaving a net loss of $86,000 
on the two contracts. 

He added that he wrote to the Navv on March 14, 1951, asking for 
the procedure to be followed in filing an application for relief under 
Public Law 921. Mr. Sehwarz said that he never received an answer 
to this letter and therefore had not filed a formal application for relief 
under the law. 

5. Kadison Corp. 

Officials of the Kadison Corp. of Beaver Dam, Wis. presented 
slightly different problem. They testified that their company was 
organized in 1950 to manufacture metal stampings. ‘The company 
emplovs 23 people. 

On March 22, 1951, the company received a negotiated contract 
from the Navy Bureau of Ordnance to manufacture 800,000 rocket 
motor-ignitor supports at a unit price of 4.05 cents. ‘The drawings 
and specifications accompanying the contract permitted the company 
to manufacture the item by either of two manufacturing methods. 
According to the Kadison representatives, the Navy inspectors would 
not accept the material produced by the manufacturing method 
selected by Kadison and insisted on the company using the alternative 
method which was more expensive and which required additional 
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machinery and materials. The Kadison spokesmen said also that 
the Navy inspectors set up inspection standards which were far more 
rigid than those incorporated in the original ayreement and that the 
new standards resulted in additional increases in manufacturing costs. 
They said that they discussed their increased costs with Navy repre- 
sentatives and were assured that they would be compensated. 

The total dollar value of the contract was approximately $45,000. 
As of January 31, 1952, the company had completed 60 percent of 
the contract and had lost $52,073.84. It was estimated that upon 
completion of the contract the company will have lost approximately 
$67,000. As of early February 1952 the company was unable to 
obtain additional credit, and its creditors were threatening to force 
the company into receivership. 

The Kadison representatives stated that they appealed to the Navy 
in October 1951 for relief on their contract. They were advised that 
consideration of an appeal under Public Law 921 would take several 
months and that ‘‘our chances for relief under 921 were so remote for 
the time being that we should forget about Public Law 921.’’ The 
company then applied for relief under the ‘‘changes”’ clause of their 
contract on the theory that the oral assurances from Navy spokesmen 
with respect to changes in manufacturing methods entitled them to 
reimbursement. Their application for relief under the “changes”’ 
clause was incorporated in a letter of October 27, 1951. The letter 
requested that the appeal also be considered under Public Law 921 
in the event the Navy denied relief under the ‘‘changes’’ clause. The 
Navy on November 9, 1951, advised the company that its application 
for relief had been denied both under the ‘ ‘changes’ clause and under 
Public Law 921. The reasons for the denial were not stated in the 
November 9 letter. 


TESTIMONY OF ARMY AND NAVY REPRESENTATIVES 


Robert L. Finley, Special Assistant to Archibald 5S. Alexander, 
Under Secretary of the Army, was the principal spokesman for the 
Department of the Army. He read into the record a statement pre- 
pared by Mr. Alexander which stated clearly the Army’s position on 
Public Law 921. In his statement Mr. Alexander referred to the 
regulations issued by the Secretary of Defense and particularly that 
portion of the regulations requiring that an applicant for relief under 
Public Law 921 must be found to be “essential to the national defense.”’ 
In further comment on this point, Mr. Alexander said: 

The most important criterion is whether the continuance of the contractor as 
a source of supply is essential to the national defense. The fact that the con- 
tractor may suffer a substantial loss is not alone sufficient to warrant modification 
of the contract by way of payment of a higher price. It must be demonstrated 
that, without such payment, facilities needed for defense will probably disappear. 
The board under this essentiality test could not conclude that the granting of an 
application was in aid of the defense effort where the item supplied is one for 
which there are a large number of qualified producers with facilities far exceeding 
any possible military requirement now in existence or contemplated. 

Mr. Alexander’s statement thus crystallized the issue. It was 
apparent that the Army regulations were exceedingly stringent and 
that the committee’s view of the intent of Congress in enacting 
Public Law 921 was not supported by the Army. From the record: 
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Mr. Fin.tey. I wish to make it perfectly clear, so as not to avoid the issue, the 
interpretation we have given is not the one you have given with respect to the 
legislative history. 

Senator Moopy. Thai is the reason we scheduled this hearing. We have had 
hundreds of complaints from businesses around the country where the justice of 
the matter, without prejudging the cases, seems in many instances to be on the 
side of the businessmen. It did seem to us in reading the law and the legislative 
history of the law that the regulations written under the law did not carry out the 
full intent of Congress. * * #* 


The Army’s position was again demonstrated during the discussion 
of the cases that had been presented to the committee. The Army 
representatives, in explaining why they denied relief in the various 
cases, stated repeatedly that they were unable to find that the con- 
tractor was essential to the national defense. Further from the 
record: 

Mr. Fintey. * * * We believe that the primary purpose of the law was 
to assist the Defense Department in the new emergency which had been declared 
at the time it was passed, in completing its work. 

Senator Moopy. I think that that certainly was one of the purposes of the law. 
But it was stated quite clearly in the legislative history that it was not the only 
purpose of the law. And in the committee report which did emphasize the point 
you make as the primary purpose of the bill, the phrase ‘‘extreme hardship cases’’ 
is included. 

Now I would like to ask you, Mr. Finley, whether you do not believe a company 
that is going out of business because of an unfortunate situation beyond its control 
or the Government’s control would not be considered an extreme hardship case? 

Mr. Frnuey. I, of course admit, Senator, that bankruptcy is a hardship. I do 
not, however, in attempting to express the point of view of the Army, believe that 
the Army has given the interpretation to the legislation or to the reasonable 
regulations which I believe were written under that legislation——— 

Senator Moopy. You say you haven’t given that interpretation to the regula- 
tions. That is exactly what this hearing is about, Mr. Finley. We feel that the 
Army should have done so; that the purpose of Congress has not been carried out. 

The chairman stated briefly the facts involved in the American 
Awning & Canvas Co. case, referring particularly to the fact that 
when the contract in question was let by the Quartermaster and for 
some time thereafter, the company was one of a relatively few sup- 
pliers of field packs. The chairman pointed out that at the request 
of the Quartermaster, the company had passed on its know-how to 
other potential suppliers and had thus increased the number of com- 
panies qualified to produce for the Quartermaster. The chairman 
asked Mr. Finley whether, in the light of these circumstances, he 
believed the company should qualify for relief under Public Law 921. 
Mr. Finley replied, 

Mr. Finley replied, 

I think, Senator, the Army would look at it on the basis of the present situation, 
and that we have not hitherto, although we have tried to interpret liberally the 
qualification of essentiality, found a facility essential to the national defense if 
at this time their know-how was of no value to the services. The fact that there 


was this know-how, however, might be an element which we would like to keep 
in business for future purposes. 


Further questioning disclosed that the American Awning & Canvas 
Co. appeal for relief under Public Law 921 had been denied by the 
New York Quartermaster Purchasing Office because of lack of essen- 
tiality, and that the case had never been before the Army Contract 
Adjustment Board. In the light of the facts developed during the 
hearings the Army representatives agreed to reconsider the appeal. 

The chairman also questioned the. Army representatives with spe- 
cific reference to the case of the Masterfreeze Corp. of Sister Bay, 
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Wis. The following excerpt from the record summarizes the Army 
position on that case and again demonstrates the basic disagreement 
between the Army and the committee as to the intent of the law: 


Mr. Frnuey. I have spoken today, Senator, with a representative of the com- 
pany who is in this room, and indicated that we would be glad to reconsider the 
case. 

I think I should say, however, that unless there are facts which I have not been 
advised of before, that it appears that this is precisely the case which under the 
regulations is not an appropriate one for relief, and that in no respect does this 
particular company qualify as a needed defense supplier. 

It may be shown to us by the facts—we do not know—that they are. It 
appears, for example, Senator, that recent procurements have been oversubscribed 
and that 40 bids were received on a recent procurement for 250 refrigerators, and 
all but 3 of the 40 bidders offered to supply the entire quantity required. 

That shows that we are not in difficulty in terms of trying to obtain refrigerators 
now, nor can we contemplate any difficulty in the event of war. 

Senator Moopy. I am sure that is right, and if you insist on that interpretation 
of the law, I do not see how this corporation can get relief. 

The very point I am making with you is that here is an example of an extreme 
hardship case. I think it is a good example of the sort of thing that the Senate 
committee had in mind when it wrote that phrase ‘‘extreme hardship case’’ into 
the report. 

That is certainly a part of the legislative history of the law, whether it is a part 
of the regulation or not. The view of this committee is that the regulation, if 
that is the interpretation of it, is either written or interpreted erroneously from 
the standpoint of the legislative intent of this law. That is the very point I 
wanted to call to your attention. 

I would like to call to your attention also the statement that I read into the 
record a Jittle earlier. The majority leader of the House of Representatives, in 
explaining the purpose of this bill to the House before the House passed it, said: 
“The purpose of this bill is to try to bring practical justice to a number of business 
concerns throughout the country.” 

I do not believe in this case that practical justice has been done. 


The Army’s insistence upon a finding of present essentiality and 
its disregard of the equity of a case was brought out during later 
questioning of Mr. Finley. Representatives of the Masterfreeze 
Corp. pointed out that they were one of a relatively few suppliers of 
refrigerators when the contract in question was let. Mr. Finley was 
asked if this factor would be considered in connection with an appeal 
for relief under Public Law 921. The following exchange took place: 


Mr. FINLEY. * * * T believe that we have looked at the situation as it 
is now currently presented to us, and the faet that at the time you took it, you 
may have been one of the relatively limited number of producers was not a 
consideration that would affect the result. 

I believe it is a fact that there were otner bidders at the time that you bid, so 
that it was not a case of sole supply. 

Senator Moopy. Mr. Finley, let me ask you this question as a matter of policy. 
Do vou believe that it is a desirable thing or a necessary thing for the business 
community of America to feel that when it does business with the Government 
it is going to get a square deal? That may be a leading question, but I think that 
it is involved here. 

Mr. Finuey. I believe that that is very desirable, Senator, but I think that 
everybody, whether he is a businessman dealing with the Government or whether 
he is within the Government, can see that there is a further consideration than 
the welfare of the particular company. 

Senator Moopy. I was not asking the question from that standpoint. I was 
not asking the question from the standpoint of the welfare of the particular com- 
pany. 

I was asking the question strictly from the standpoint of the welfare of the 
Government, as the agent of the people of the United States and of these agencies 
that you represent, as the agencies that are responsible for the procurement of our 
defense material, do you think it is a desirable thing or an essential thing to have 
a reputation that the Government is not going to let people down on the basis of 
equity and practical justice? 
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Mr, Finuey. I think it is important that the Government have a reputation 
for fair dealing, but that does not in my judgment mean that the Government is 
in every case obliged, without regard to other considerations, to pay a higher 
price and bail out a company which happens to have been one of its suppliers, when 
the maintenance of that particular source of supply hasn’t got any relation to our 
defense needs as we now see them. 

Senator Moopy. I do not believe, of course, that the Government ought to be 
required in order to have a reputation for fair dealing, to bail out any company 
that may get in trouble because of doing business with the Government. 

Of course, that would be an impossible situation because in that case you would 


be underwriting the estimating and the bidding of all businesses with whom you 
are conducting affairs. 


However, I do feel that when you get a case, Mr. Finley, the result of which is 
severely handicapping business that is obviously due to matters far beyond the 
control of a business person or the Government, it seems to me that consideration 
ought to be given to that. 


With respect to the Spainhour case, the Army representatives stated 
that they had not received an application for relief under Public Law 
921. They stated that they thought the case had been closed in the 
office of the Quartermaster but agreed to reexamine the facts to 
determine whether the company would qualify for relief under the 
law. 

In summarizing the administration of Public Law 921 within the 
Army, Mr. Alexander reported that the Army Contract Adjustment 
Board, which has final authority within the Army on all matters 
arising under Public Law 921, had acted on 43 applications for relief 
of all types since its inception in February 1951. Of this number 25 
applications for relief had been granted and 18 denied. There were 
36 applications for amendments without consideration, and of this 
number 19 were granted and 17 denied. 

These statistics appeared to bear out the committee’s contention 
that relief under Public Law 921 was being cispensed by the Army 
in a relatively insignificant number of cases. 

Rear Adm. M. F. Schoeffel, Chief of the Navy Bureau of Ordnance, 
was the principal spokesman for the Department of the Navy. In 
dise a the criteria followed by the Navy in granting relief under 
Public Law 921, Admiral Schoeffel referred to the joint regulation 
issued February 21, 1951, by the heads of the three military de »part- 
ments and particularly to the example in the regulation requiring 
that an applicant for relief must be found “essential to the national 
defense.’”’ Admiral Schoeffel added— 


Now the word “essential” is in there. I first came to this duty I am on now 
about the first of oer 1951, and at that time Mr. Koehler was still the Assist- 
ant Secretary of the Navy. He held weekly conferences with the chiefs of the 
bureaus in which the business policy of the Navy was discussed. And there were 
several times in which we diseussed this matter of the amendments without 
consideration, and he always stressed the word “essential’’ in here. 

Other Navy representatives said that the test as to essentiality was 
merely a “subsidiary” test and that the ultimate test conformed to 
the standards set out in Executive Order 10210, namely, the require- 
ment that the granting of relief under the law would “facilitate the 
national defense.’? They pointed out that on December 27, 1951, 
the Navy issued a regulation referring specifically to the previous 
requirement as to a finding of essentiality. The December 27 regula- 
tion dispensed with this requirement and substituted “facilitate the 
national defense”’ as the guidepost in granting relief. 

The Navy spokesmen insisted therefore that the requirement as to 
essentiality no longer obtained. Statistics furnished by the Navy on 
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the number of cases in which relief had been granted tended to contra- 
dict this contention, however. The committee was startled to learn 
that out of 49 applications for amendments without consideration 
received by the Navy Contract Adjustment Board between February 
21 and December 31, 1951, the Navy had approved and granted only 
one. The Navy reported that one other such application has been 
approved by the Navy but that the amount of relief to be granted has 
not been decided. 

That the December 27 regulation did not materially change the 
Navy view as to the need for showing essentiality was demonstrated 
on several occasions when attempts were made to elicit from the Navy 
spokesmen their interpretation of the word ‘“‘facilitate.’’ All discus- 
sion on this point made it clear that for all practical purposes there had 
to be a showing that a contractor was “essential’’ to the national de- 
fense before the Navy ee concede that the granting of relief to 
such a contractor would “facilitate”? the national defense. The fol- 
lowing exchange between the chairman and representatives of the 
Navy was typical: 


Senator Moopy. Do vou not feel it would facilitate the national defense to have 
the business community feel that the Government would be fair when they were 
doing business with the Government? 

Mr. Srecer. I certainly agree Senator that the Government wants to be fair 
and should be fair. * * * But where Congress has given the departments 
authority to amend without consideration a contract of every concern who is 
losing and is about to go bankrupt by virtue of Government contracts—in my 
opinion Congress has not given the militarv departments that authority. 

Senator Moopy. It says right here in the committee report that in an extreme 
hardship ease you are authorized to make an amendment. * * * JT think a 
fair interpretation of an extreme hardship case is where business is being driven 
out of business completely. Ido not know what greater hardship you can impose 
on a business. : 

Mr. Mayer. Even in that case, Senator, we still have to find that giving him 
the amendment will facilitate the national defense. You can never get away from 
that test. It is written into the law. 

Senator Moopy. By that implication do you mean that a reputation for fairness 
and equity on the Government’s part in dealing with business will not facilitate 
the national defense? 

Mr. Mayer. I don’t think the Government is being unfair when it simply 
asks for what it bargains for. 


And later— 


Mr. Mayer. * * * Congress could have written a law which said whenever 
a war contractor who is on the verge of bankruptcy asks for an amendment the 
(Navy Contracts Adjustment) Board will grant it, or something to that effect. 
Now they did not write that into the act. 

Senator Moopy. They said extreme hardship cases. 

Mr. Mayer. Not in the statute. They said simply we could amend the con- 
tract without consideration when amending it will facilitate the national defense. 

Senator Moopy. Now you know well that a broad clause of that nature is 
meant to be interpreted broadly. If Congress wanted it narrower, Congress 
would have narrowed it. * * * And I think that a broad clause ought to 
be interpreted broadly. Therefore I think it is a perfectly tenable interpretation 
that “facilitate the national defense”’ means ‘‘do not antagonize and scare business 
away from Government fixed-price contracts.” 


Discussion of the cases already considered by the committee also 
tended to substantiate the belief that the Navy was placing an 
unnecessarily restrictive and narrow interpretation on the law and 
the regulations. It was conceded that there were disputed questions 
of fact in the Kadison Corp. case that would require additional in- 

vestigation by the Navy before a determination could be made as 
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to the company’s right to relief under Public Law 921. With respect 
to the case of the Michigan Production Engineering Co, the Navy 
stated that it had never received an application from the company 
for relief under the law. Admiral Schoeffel acknowledged the fact 
that Mr. Schwarz had written to the Navy on March 14, 1951, re- 
questing advice as to the procedure to be followed in filing for relief 
under Public Law 921 and said he regretted the fact that the letter 
had never been answered. He pointed out, however, that the Navy 
was then negotiating with Mr. Schwarz on a second contract and 
was of the belief that the award of that contract to Mr. Schwarz 
had resolved the financial difficulties growing out of the first contract. 
Mr. Schwarz denied having given any such assurance to Navy repre- 
sentatives, and it occurred to your committee that simple arithmetic 
would have shown that a $13,000 gain on the second contract would be 
of very little help in overcoming the $99,060 loss on the first contract. 

Discussion of the merits of these cases and others with the Navy 
representatives made it clear to the committee that in spite of the 
change of Navy regulations as to the need for showing essentiality, 
the tests remain the same. Like the Army representatives, the Navy 
spokesmen referred repeatedly to the necessity for showing a present 
need for the facilities of the applicant as a supplier to the Government. 
The Navy representatives also referred to the possibility that some 
contractors may have gotten into difficulty not simply because of 
increases in costs but because they had made improvident bids. The 
chairman readily agreed that the Navy should not grant relief in such 
cases, but pointed out that it should not be difficult to separate such 
cases from those of contractors who bid in good faith and then suffered 
losses due to circumstances clearly beyond their control and contempla- 
tion. 

One of the Navy witnesses asserted that the regulations issued 
under Public Law 921 were within the intent of the law and that any 
amendment of the regulations to liberalize its administration would 
require additional legislation. The chairman commented: 


I honestlv do not believe the law needs to be amended, and I think it is a waste of 
legislative time to amend it if we get the proper interpretation in extreme hardship 


cases. 


CONCLUSIONS AND RECOMMENDATIONS 


Your committee cannot escape the conclusion that the Department 
of Defense has erred badly in its administration of Public Law 921 
of the Eighty-first Congress. It has circumscribed the law with 
regulations which are unnecessarily stringent and restrictive. The 
effect of the regulations has been to destroy almost in toto both the 
utility of the law and the intent of Congress in enacting the legislation. 
This is working severe and inequitable hardships on business, which 
was precisely what the Congress intended to avert. 

A careful reading of the law and all of its legislative history indicates 
clearly that Congress in approving Public Law 921 expressed a two- 
fold intent; namely, to protect military sources of supply by keeping 
defense suppliers in business and to afford relief to businesses suffering 
heavy losses on fixed-price contracts. The military has applied the 
law to meet the first of these objectives, involving its own problems, 


but with a stubborn disregard of practical justice has refused to meet 
the second. 
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The spirit of Public Law 921 is consistent with that of other legis- 
lation enacted by the Congress to speed the defense effort. It is con- 
sistent particularly with the provisions of the Defense Production Act 
of 1950 wherein Congress expressed the intent that “small business 
concerns be encouraged to make the greatest possible contribution 
toward achieving the objectives” of the act. Public Law 921 could 
very well serve to implement the policies announced by the heads of 
various segments of the executive branch, including the President and 
the Secretary of Defense, to foster and encourage the participation of 
small business in the defense effort. But, under the regulations issued 
by the Department of Defense, the spirit of Public Law 921 has been 
all but emasculated. 

The law itself extends an extremely broad grant of authority to 
the executive branch. Title II of the First War Powers Act as amended 
allows the President to authorize— 


any department or agency of the Government exercising functions in connection 
with the national defense * * * toenter into contracts and into amendments 
or modifications of contracts heretofore or hereafter made * * * without 
regard to the provisions of law relating to the making, performance, amendment 
or modification of contracts whenever he deems that such action would facilitate 
the national defense. 


The President extended this authority to the Department of Defense 
virtually without amendment in Executive Order 10210. He stated 
that the authority was to be exercised by that a 





whenever, in the judgment of the Secretaries of Defense, the Army, the Navy or 
the Air Force, respectively, or their duly authorized representatives, the national 
defense will be thereby facilitated. 

. Given this broad grant of authority, the Department of Defense 
proceeded immediately to bind itself with regulations which restricted 
drastically the types of cases in which relief might be granted. A study 
of the cases arising under the law and a review of the testimony taken 
at the subcommittee hearings shows clearly that the regulation issued 
jointly by the three military “depar tments and approved by the Deputy 
Secretary of Defense on February 21, 1951, was the major stumbling 
block to effective administration of the law. That regulation set 
forth examples of situations under which amendments without con- 
sideration might be made. The first example stated that relief could 
be granted to ‘‘a contractor whose continued operation as a source of 
supply is found to be essential to the national defense.” 

The word “essential”? was the key to relief. Witnesses testified 
at the hearings that they could not satisfy this condition. The mili- 
tary was interpreting the regulation in such a way as to require that 
the contractor be practically a sole source of supply before he could 
qualify for relief. In addition, the military was insisting that the 
contractor be essential as of the time he applied for relief, without 
regard to the fact that he may have been, and in some specific cases 
was, actually essential when he accepted the contract and may have 
had vast experience and know-how in defense production. 

The witnesses for the Army and the Navy conceded that essentiality 
was the key to relief under the regulations. The Navy spokesmen 
said this requirement had been deleted in the intra-Navy regulations, 
but their testimony indicated that for all practical purposes essen- 
tiality is still the keystone of Navy policy in its administration of the 
law. Both services asserted that they were bound by the joint 
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regulation and that they had no authority to amend the regulation 
unilaterally. 

The word “essential’’ does not appear anywhere in Public Law 921, 
in Title IT of the First War Powers Act as amended, or in Executive 
Order 10210. Those documents condition relief on the requirement 
that such relief will “facilitate the national defense.”’ It is obvious 
that the test laid down in the joint regulation is far more stringent 
than the test set forth in the law. It can be argued that any con- 
tractor who is producing defense goods is facilitating the national 
defense, but it cannot be argued that every defense contractor is 
essential. Under the Department of Defense regulation, only a sole 
supplier or one of a very few suppliers can be said to be essential to 
the national defense. 

Your committee therefore recommends that the example set forth 
in the joint regulation of February 21, 1951 be rewritten immediately 
to read as follows: 

a. Amendments without consideration 

(1) Where an actual or threatened loss on a defense contract, however caused, 
will impair the productive ability of a contractor whose continued operation as 
a source of supply will facilitate the national defense, the contract will generally 
be equitably adjusted to the extent necessary to avoid such impairment of the 
contractor’s productive ability. 

Immediately upon issuance of the amended joint regulation, the 
military departments should revise their separate supplemental 
regulations to delete the requirement as to essentiality. The military 
departments should thereafter reopen all cases where applications 
for amendments without consideration under Public Law 921 have 
heretofore been denied for lack of essentiality, to determine whether 
relief can now be granted in the light of the amended regulaticns.; 

The committee further recommends that the Department of 
Defense, in applying the standard specified in the amended regulation, 
approach the problem realistically. In the light of the legislative 
history of the law it should not be difficult to recognize the cases 
wherein the granting of relief will “facilitate the national defense.” 
Certainly a company that has had a long record of successful defense 
production should qualify for relief. Where such a company has 
suffered extreme financial hardship due to rising costs and other 
factors beyond its control and not within its contemplation at the 
time it bid on a fixed-price contract, it should be entitled to relief, 
even though that company may not now be essential to the national 
defense. Keeping that company in business and ready to supply the 
military in the event of all-out war will certainly facilitate the national 
defense. It would certainly not facilitate the national defense to 
spread among small or large business the impression that the Govern- 
ment will deal with them, if conditions change, in something less 
than an equitable manner. 

Even where a company does not have a lengthy history of defense 
production relief should be granted where the company may be lost to 
the economy for lack of relief. There are many small manufacturing 
concerns whic h have come into being since the close of World War li 
and even since Korea. Many of those companies have suffered 
losses on fixed-price contracts due to factors entirely beyond their 
control. They are an asset to the country which should be pro- 
tected. Where such a company is threatened with bankruptcy and 
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their employees face unemployment, good sense, fair play, and the 
national interest dictate the need for assistance. Such assistance is 
within the authority and power of the Department of Defense to 
erant under Public Law 921, and that agency should not shirk its 
duty and its responsibility under the law. It should grant relief in 
all worthy cases. 

This committee is not suggesting that the Department of Defense 
rescue every contractor who loses money on a defense contract. 
Contractors who submit improvident bids should not be entitled to 
relief, nor should the Department of Defense underwrite inefficient 
suppliers. 

The committee feels strongly, however, that suppliers suffering 
heavy losses due to increased costs under fixed-price contracts should 
be entitled to every consideration. Relief should be granted to con- 
tractors suffering heavy losses due to factors beyond their control and 
reasonable contemplation. Loss of anticipated profits should, of 
course, not be reimbursed by the Government. 

It should not be difficult for the Department of Defense to separate 
the worthy cases from the unworthy. Independent audits would 
serve in most instances to determine just what increment of increased 
costs was due on the one hand to factors beyond the control and 
reasonable contemplation of the contractor and what cost increases 
were due on the other hand to improvident bidding or inefficient 
operation. Losses of the former type should be reimbursed. The 
latter should not. 

The exact amount of relief to be granted in a specific case will 
depend on a number of factors. The limit of relief should be the 
amount of the actual loss suffered by the contractor due to increases 
in costs which were beyond his control and which could not reasonably 
be foreseen by the contractor at the time he submitted his bid. An 
important factor in determining the amount of relief to be granted 
will be prices paid to other contractors for the same item during the 
period when the applicant for relief was performing his contract. 
The applicant should not be entitled to receive a price higher than 
that paid to such other contractors. Still another factor to be con- 
sidered in computing the amount of relief will be the degree of hard- 
ship or the extent of the loss suffered by the contractor. Certainly 
a contractor who is forced into bankruptcy or who is threatened with 
bankruptey as a direct result of losses suffered on a fixed-price con- 
tract should be entitled to full relief. On the other hand, a slight 
loss should not qualify a contractor for relief, for if it did then the 
Government would in effect be underwriting the success of every 
fixed-price contract. The main objective should be to grant relief in 
hardship cases. The facts in each case and a due regard for practical 
justice will indicate the situations wherein relief should be granted and 
the extent to which it should be granted. 

It is often argued, and spokesmen for the military appearing before 
the subcommittee repeated the argument, that a contractor in private 
business could not expect to be reimbursed for losses suffered under a 
fixed-price contract, and therefore a Government supplier should not 
expect such consideration. The answer to the argument is twofold. 
In the first place, a Government contract differs from a private con- 
tract in one very important respect. A Government contract in most 
instances is subject to renegotiation. A private contract is not. If 
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a Government supplier makes unusual profits on a contract the Gov- 
ernment can usually recover a portion of the profits. On the other 
hand, a private contractor is entitled to keep everything he makes 
ona contract. In exchange for this opportunity a private contractor 
must, of course, assume the risk of losing money on a contract and 
cannot expect the other contracting party to make him whole. But 
renegotiation should not be a one-way street. In the words of Repre- 
sentative Reed,'? Public Law 921 should be utilized to the end that 
“contracts can be renegotiated up im order to work out justice.” 

The second answer to the argument is obvious. The Government 
supplier is entitled to expect reimbursement from the Government for 
certain types of losses on fixed-price contracts because there is a law 
which entitles him to relief. And that law is Public Law 921 of the 
Kighty-first Congress. 

The Department of Defense is a party to many so-called educa- 
tional contraets under which the military agencies are training addi- 
tional suppliers to fill its needs. It seems ironical that the Department 
of Defense would at the same time allow experienced suppliers to go 
bankrupt and vanish from the economy. Common sense would 
dictate the need for the retention of such suppliers. The Department 
of Defense has the power to keep those suppliers in business and 
ready to supply defense needs. That power is entwined in Public 
Law 921 and Executive Order 10210. The Department of Defense 
should not hesitate to use it. 

Many defense contracts being let today contain escalation clauses 
and price redetermination clauses whereby the Government reim- 
burses contractors for increased costs. Both devices serve in large 
part to circumvent the difficulties inherent in fixed-price contracts. 
The spirit which motivates the Department of Defense in using those 
devices should move the military to much wider use of the vast 
powers contained in Public Law 921. 

In the opinion of your committee, Public Law 921 has been poorly 
administered by the Department of Defense. Inequities have pre- 
dominated in the administration of the law to date. It is not clear 
whether those inequities have been the result of poor judgment or 
simple neglect of its responsibilities on the part of the military, It 
is clear, however, that if small manufacturing concerns are to be en- 
couraged to participate in the defense program as the Congress in- 
tended, then the Department of Defense must change not only its 
regulations under Public Law 921 but also its evaluation of the im- 
portance of small manufacturing concerns in our national industrial 
structure. America’s small manufacturing concerns are a priceless 
asset. Their vitality must be maintained. Proper administration 
of Public Law 921 by the Department of Defense would go far to 
maintain that vitality. 





7 See p. 9, supra. 
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Washington, December 18, 1950. 
Hon. ALBEN W. BARKLEY 


President, United States Senate, 
Washington, D. C. 


My Dear Mr. Vice Presipent: The defense effort we are now undertaking 
in order to meet the critical world situation will call for the use-of a number of 
emergency powers. Many of these powers can be exercised under the authority 
of legislation now in effect. It is clear, however, that as our mobilization program 
moves forward, there will be need for additional legislative authority. A num- 
ber of proposals for new legislation are now being studied in the executive branch, 
and I expect to transmit recommendations to the Congress from time to time for 
emergency legislation as it becomes necessary. 

Two of the measures which we know will be needed are of such importance for 
the tasks immediately ahead, that I wish to request action by the present Congress 
before adjournment. 

The first of these is legislation, along the general lines of title I of the First 
War Powers Act, 1941, which contained the emergency reorganization powers 
available to the President during World War II. 

The current mobilization effort requires that the President be able to adjust 
from time to time, by rapid Executive action, the organization of the executive 
branch, Clear authority should be provided to establish such defense agencies 
as may be required, to coordinate, consolidate, transfer, and utilize existing 
agencies and officers, and to rearrange Government functions and personnel. 
Only in this way can the organization of the executive branch be kept continu- 
ously in line with the evolving requirements of defense mobilization. 

In World War II the provisions of title I of the First War Powers Act, 1941, 
were used extensively in matters of vital importance to the war effort. For 
example, there were established under the authority of that title such major 
agencies as the War Production Board, the War Manpower Commission, and 
the War Shipping Administration. 

It is clear that in a number of instances there may be need for similar kinds 
of action very quickly, as the present defense program moves forward. The 
Director of Defense Mobilization, Mr. Wilson, is already beginning to review 
the scope and character of our present programs and organizational arrangements 
in relation to the expanding job which lies ahead. As soon as changes are found 
to be necessary, the President should be enabled to place them into effect. De- 
lay would only hamper the over-all effort. Therefore, it is of great importance 
that the necessary legislative authority be made available now, for the duration 
of the national emergency. 

As was the case in World War II, these powers will not be used to make per- 
manent changes in the organization of the Government. The changes that will 
be made under this authority will be temporary in nature, for the purpose of 
furthering the defense effort. When the emergency has ended, the agencies 
affected will revert to their present status unless further action is taken by the 
Congress. 

The second of these measures on which I wish to request action by the Congress 
before adjournment of the present session is legislation along the lines of title 
II of the First War Powers Act, 1941, which contained the emergency contract- 
ing provisions in effect during World War IT. 

The authority to let contracts through negotiation can now be exercised as a 
result of the declaration of a national emergency. However, there is consider- 
able doubt as to whether authority now exists for modifying contracts after 
they have been entered into. 

It is already apparent that the agencies responsible for defense production will 
need authority to modify existing contracts in order to avoid undue delays in 
production and to keep suppliers in business on Government work. 

For example, some Government suppliers now face possible bankruptey be- 
cause fixed prices in their Government contracts are entirely inadequate to meet 
rising costs. In certain cases, contract price adjustments are essential to keep 
these firms in production. Other Government contractors, engaged in especially 
hazardous work for the military services, may have to be indemnified promptly 
for damage to facilities and equipment in order that repairs or replacement may 
be undertaken without delay. : 

In these and many other instances, contract adjustments are needed to speed 
defense procurement. Therefore, I urge that title Il powers again be made 
available, so long as the emergency lasts. 
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Representatives of the executive branch stand ready to furnish the appro- 
priate committees of the Senate and the House of Representatives any informa- 
tion or assistance which may be desired in connection with these matters. 

Sincerely yours, 
Harry 8S. TRUMAN. 
APPENDIX B 
Fespruary 2, 1951. 
EXEcUuTIVE OrvER 10210, AUTHORI¥ING THE DEPARTMENT OF DEFENSE AND THE 

DEPARTMENT OF COMMERCE To EXERCISE THE FUNCTIONS AND PoweEks SET 

Forts in Tir.e II or tHe First War Powers Act, 1941, as AMENDED BY 

THE Act or JaNUARY 12, 1951, AND PRescRIBING REGULATIONS FOR THE 

EXERCISE OF SucH FUNCTIONS AND PowERS 


By virtue of the authority vested in me by the First War Powers Act, 1941, as 
amended by the act of January 12, 1951, entitled ‘‘An Act To amend and extend 
title II of the First War Powers Act, 1941’’ (Public Law 921, 81st Cong.), here- 
inafter called the Act, and as President of the United States and Commander in 
Chief of the Armed Forces of the United States, and deeming that such action 
will facilitate the national defense, it is hereby ordered as follows: 


PART I 


Under such regulations, which shall be uniform to the extent practicable, as 
may be prescribed or approved by the Secretary of Defense: 

1. The Department of Defense is authorized, within the limits of the amounts 
appropriated and the contract authorization provided therefor, to enter into 
contracts and into amendments or modifications of contracts heretofore or here- 
after made, and to make advance, progress, and other payments thereon, without 
regard to the provisions of law relating to the making, performance, amendment, 


or modification of contracts. 


2. The Secretaries of Defense, the Army, the Navy, and the Air Force may exer- 
cise the authority herein conferred and, in their discretion and by their direction, 
may delegate such authority to any other military or civilian officers or officials 


of their respective departments, and may confer upon any such military or civilian 


officers or officials the power to make further delegations of such authority within 
their respective departments. 

3. The contracts hereby authorized to be made include agreements of all kinds 
(whether in the form of letters of intent, purchase orders, or otherwise) for all 
tvpes and kinds of things and services necessary, appropriate, or convenient for 
the national defense, or for the invention, development, or production of, or re- 
search concerning, any such things, including, but not limited to, aircraft, build- 
ing, vessels, facilities, utilities, machinery, machine tools, and any other equip- 
ment without any restriction of any kind, either as to type, character, location, 
or form. 

4. The Department of Defense may by agreement modify or amend or settle 
claims under contracts heretofore or hereafter made, may make advance, progress, 
and other payments upon such contracts of any per centum of the contract price, 
and may enter into agreements with contractors or obligors modifying or releasing 
accrued obligations of any sort, including accrued liquidated damages or liability 
under surety or other bonds, whenever, in the judgment of the Secretaries of 
Defense, the Army, the Navy, or the Air Force, respectively, or their duly au- 
thorized representatives, the national defense will be thereby facilitated. _Amend- 
ments and modifications of contracts may be with or without consideration and 
may be utilized to accomplish the same things as any original contract could have 
accomplished hereunder, irrespective of the time or circumstances of the making, 
or the form, of the contract amended or modified, or of the amending or modifying 
contract, and irrespective of rights which may have accrued under the contract of 
the amendments or modifications thereof. 

5. Advertising, competitive bidding, and bid, payment, performance, or other 
bonds or other forms of security need not be required. 

6. Complete data shall be maintained by the Department of Defense as to‘all 
contracts and purchases made pursuant to the Act and this order. The Secre- 
taries of Defense, the Army, the Navy and the Air Force shall make available for 
public inspection so much of such data as they may respectively deem compatible 
with the public interest and as does not cover classified contracts or purchases. 

7. There shall be no discrimination in any act performed hereunder against any 
person on the ground of race, creed, color, or national origin, and all contracts 
hereunder shall contain a provision that the contractor and any subcontractors 
thereunder shall not so discriminate. 
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8. No claim against the United States arising under any purchase or contract 
made under the authority of the Act and this order shall be assigned except in 
accordance with the Assignment of Claims Act of 1940 (54 Stat. 1029). 

9. Advance payments shall be made hereunder only after careful scrutiny to 
determine that such payments will promote the national defense. 

10. Every contract entered into, amended, or modified pursuant to this order 
shall contain a warranty by the contractor in substantially the following terms: 

The Contractor warrants that no person or selling agency has been emploved 
or retained to solicit or secure this contract upon an agreement or understanding 
for a commission, percentage, brokerage, or contingent fee, excepting bona fide 
employees or bona fide established commercial or selling agencies maintained by 
the contractor for the purpose of securing business. For breach or violation of 
this warranty the Government shall have the right to annul this contract without 
liability or in its discretion to deduct from the contract price or consideration the 
full amount of such commission, percentage, brokerage, or contingent fee.” 

11. All contracts entered into, amended, or modified pursuant to authority of 
this order shall include a clause to the effect that the Comptroller General of the 
United States or any of his duly authorized representatives shall have access to 
and the right to examine any pertinent kooks, documents, papers, and records of 
the contractor or any of his subcontractors engaged in the performance of an 
involving transaction related to such contracts or subcontracts. 

12. Nothing herein shall be construed to authorize the cost-plus-a-percentage-of- 
cost system of contracting. 

13. Nothing herein shall be construed to authorize any contracts in violation 
of existing law relating to limitation of profits, or the payment of a fee in excess 
of such limitation as may be specifically set forth in the act appropriating the funds 
or granting the contract authorization obligated by a contract. In the absence 
of any cost-plus-a-fixed-fee contract entered into under the authority of this 
order shall not exceed 10 per centum of the estimated cost of the contract, ex- 
clusive of the fee, as determined by the Secretary of Defense, the Army, the Navy, 
or the Air Force at the time of entering into the contract (except that a fee not 
in excess of 15 per centum of such estimated cost is authorized in any such contract 
for experimental, developmental, or research work and that a fee inclusive of the 
contractor’s costs and not in excess of 6 per centum of the estimated cost, exclusive 
of fees, as determined by the Secretary of Defense, the Army, the Navy, or the 
Air Force at the time of entering into the contract, of the project to which such fee 
is applicable, is authorized in contracts for architectural or engineering services 
relating to any public works or utility project) 

14. No contract or modification or amendment thereof shall be exempt from 
the provisions ef the Walsh-Healey Act (49 Stat. 2036), as amended, because of 
being entered into without advertising or competitive bidding, and the provisions 
of such act, the Davis-Bacon Act (49 Stat. 1011), as amended, the Copeland Act 
(48 Stat. 948), as amended, and the Ei ht-Hour Law (37 Stat. 137), as amended, 
if otherwise applicable shall apply to contracts made and performed under the 
authority of this order. 

15. Nothing herein contained shall prejudice anything heretofore done under 
Executive Order No. 9001 of December 27, 1941, or any amendments or extensions 
thereof, or the continuance in force cf an action heretofore taken under the said 
order or any amendment or extension thereof. 

16. Nothing herein contained shall prejudice any authority to utilize the pro- 
visions of the Armed Services Procurement Act of 1947 (62 Stat. 26) and regu- 
lations thereunder. 





PART II 


The provisions of Part I of this order are hereby extended to the Department of 
Commerce; and, subject to the limitations and regulations contained in such part, 
and under such regulations as he may prescribe, the Secretary of Commerce is 
authorized to perform and exercise, as to the Department of Commerce, all the 
functions and authority vested in and granted by Part I of this order to the 
Secretaries named therein: Provided, That the regulations of the Secretary of 
Commerce need not be approved by the Secretary of Defense but shall, to the 
extent practicable, be unifofm with the regulations prescribed or approved by the 
Secretary of Defense pursuant to Part I hereof: And provided further, That nothing 
contained herein shall prejudice any other authority which the Department of 
Commerce or the Secretary of Commerce may have with respect to procurement. 


‘ 


Harry 8S. TrRuMAN, 


THe Wuire Houvuss, February 2, 1951. 
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APPENDIX C 


REGULATIONS GOVERNING THE EXERCISE OF CERTAIN AUTHORITY GRANTED BY 
Tirte II or roe First War Powers Act, aS AMENDED, AND EXECUTIVE 
OrvER No. 10210, Issuep THEREUNDER 


PART I GENERAL CONSIDERATIONS 


1. By Title II of the First War Powers Act, 1941, 50 U.S. Code App. See. 611, 
as amended by Public Law 921, 81st Congress (herein referred to as the ‘‘Act’’) 
and Executive Order No. 10210, dated February 2, 1951, set forth respectively in 
inclosures (1) and (2) hereto, the Secretaries of Defense, Army, Navy, and Air 
Force have authority, under such regulations as may be prescribed or approved 
by the Secretary of Defense, to enter into contracts and into amendments or 
modifications of contracts, heretofore or hereafter made, and to make advance, 
progress, and other payments thereon, without regard to the provisions of law 
relating to the making, performance, amendment, or modification of contracts. 

2. These regulations set forth the standards governing the exercise of certain 
of the authority made available by said Act and Executive Order. These regula- 
tions do not purport to cover all the authority conferred by the Act and Executive 
Order, but are confined to (a) amendments of contracts without consideration, 
(b) correction of mistakes in contracts, and (c) formalization of informal commit- 
ments. The exercise of other authority conferred by the Act and Executive 
Order will await the issuance of supplemental regulations. 

3. The authority granted by the Act and the Executive Order as described 
herein is an extraordinary one and its exercise must be carefully administered. 
Carelessness and laxity on the part of contractors should not be encouraged by 
the practice of granting relief to such contractors even though denial of relief in 
a particular case may result in some lack of cooperation on the part of a contractor. 


PART II STANDARDS GOVERNING EXERCISE OF AUTHORITY 


1. Any action taken under this Part I] must be based on a finding that the 
national defense will be facilitated thereby. 

2. The determination of whether in a particular case a contract amendment to 
be entered into without consideration, or the correction of a mistake or ambiguity 
in a contract, or the formalization of an informal commitment will facilitate the 
national defense is a matter of sound judgement to be made on the basis of all 
of the facts of such case. Although it is obviously in.possible to predict or enumer- 
ate all the types of cases with respect to which relief may appropriately be granted, 
examples of certain cases or types of cases where relief may be proper are set forth 
below. Such enumeration is not intended to exelude other cases where the cir- 
cumstances are such as to warrant the granting of relief, and even in the enumer- 
ated cases other factors may result in a denial of relief. 


a. Amendments without consideration 


(1) Where an actual or threatened loss on a defense contract, however caused, 
will impair the productive ability of a contractor whose continued operation as a 
source of supply is found to be essential to the national defense, the contract will 
generally be equitably adjusted to the extent necessary to avoid such impairment 
of the contractor’s productive ability. 

(2) Where a contractor suffers a loss (not merely diminution of anticipated 
profit) on a defense contract as a result of Government action, the character of 
the Government action will generally determine whether any adjustment in the 
contract will be made and its extent. 

(a) Where the Government action is directed primarily at the contractor and 
is taken by the Government in its capacity as the other contracting party, the 
contract may be equitably adjusted if fairness so requires. Thus, where such 
Government action, although not creating any liability on its part, increased the 
cost of performance, considerations of fairness may make appropriate some 
equitable adjustment in the contract. 

(b) When the action is not taken by the Government in its capacity as the 
other contracting party, but in its sovereign capacity, relief will generally not be 
granted. However, exceptional cases, depending on the nature of the action, the 
circumstances, and the effect on the contractor, may require an equitable adjust- 
ment in the contract when necessary to insure maximum cooperation and pro- 
duction in the national defense effort. 

b. Correction of mistakes 

(1) Effecting amendments of contracts with the least possible delay to correct 
mutual mistakes and ambiguities will facilitate the national defense by expediting 
the procurement program and by giving contractors proper assurance that such 
mistakes and ambiguities, unavoidable in expanded defense program, will be 
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corrected expeditiously and fairly. As used herein the term “mutual mistakes’” 
shall include: 

(a) A mistake which consists of the failure to express in a written contract the 
agreement as both parties understood it; 

(b) A mistake on the part of the contractor which is so obvious that it was or 
should have been apparent to the contracting officer; and 

(c) A mutual mistake as to a material fact. 


c. Formalization of commitments 


(1) Where anv person has arranged to furnish or has furnished, on or after 
June 25, 1950, to a contracting agency of the Department of Defense or to a 
defense contractor any materials, services, or facilities relating to the national 
defense, without a formal contract, relying in good faith upon the apparent 
authority of an officer or agent of such contracting agency, written or oral instruc- 
tions, or any other request to proceed from a contracting agency, such contracting 
agency may enter into an appropriate contract providing fair compensation 
therefor. Formalization of such commitments under such circumstances will 
facilitate tne national defense by assuring contractors who have taken action to 
expedite performance or delivery without a forma: contract, that they will be 
treated fairly and paid expeditiously. 


PART IlI--CONTRACTUAL PROVISIONS AND RECORD REQUIREMENTS 


1. All contracts and amendments to contracts made under the authority of 
the foregoing regulations shall: 
a. Make reference to the Act and the Executive Order; 
b. Contain a statement of the facts and cireumstances which justify action; 
c. Include a finding that the national defense is facilitated thereby; and 
d. Include the following clause: 


“EXAMINATION OF RECORDS 


‘‘(a) The contractor (which term as used in this clause means the party 
contracting to furnish the supplies or perform the work required by this 
contract) agrees that the Comptroller General of the United States or any 
of his duly authorized representatives shall have access to and the right to 
examine any pertinent books, documents, papers, and reeords of the Con- 
tractor involving transactions related to such contract. 

‘“(b) The contractor agrees to insert the provisions of this clause, including 
this paragraph (b), in all subcontracts hereafter made.” 

Complete data shall be maintained by each Department as to all contracts 
and amendments to contracts made pursuant to the Aet, Executive Order, and 
these regulations. 


9 


PART IV--EXERCISE OF AUTHORITY 


1. ‘he authority to approve requests for amendments of eontracts without 
consideration, as referred to in Part I] of these regulations, will not be delegated 
below the level of a contract adjustment board to be established in each depart- 
ment. Each such board may be delegated the power of final determination. 

2. The authority to approve requests for correction of mistakes and ambiguities 
in contracts and for formalization of informal commitments, as referred to in 
Part II of these regulations, will not be delegated below the level of the head of a 
procuring activity, as defined in paragraph 1-—201.4 of the Armed Services Pro- 
curement Regulations, without specific approval of the Under or Assistant Sec- 
retary for procurement. 

3. The exercise of authority under these regulations will be in accordance with 
detailed instructions or directives, which shall be uniform to the extent practicable. 
issued by each department concerned. 


PART V-—REPORTS 


The Secretary of each Department shall submit quarterly a report of activities 


under these regulations in the form to be prescribed by the Chairman of the 


Munitions Board. foux T. Konaumn 


Assistant Secretary of the Navy. 
s/ ARCHIBALD 8S, ALEXANDER, 
Under Secretary of the Army. 
s/ EuacEeNe M. Zuckert, 
Assistant Secretary of the Air Force. 
Approv ed: 7 - 
s/ Rorert A. Lovett, 


: : Deputy Secretary of Defense. 
FEBRUARY 21, 1951. i: hoe 
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